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Turkey Ömer Yiğit Aykan and Onur Ergönen Çağa & Çağa 129
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Peru
Ruddy Medina Plasencia

Iriarte & Asociados

1 Intellectual property law
Under what legislation are intellectual property rights granted? Are 
there restrictions on how IP rights may be exercised, licensed or 
transferred? Do the rights exceed the minimum required by the WTO 
Agreement on Trade-Related Aspects of Intellectual Property Rights 
(TRIPs)?

In Peru, intellectual property rights are understood as, and covered 
by, two different fields: industrial property as one, and author’s rights 
(copyright) as the other. They are ruled by Legislative Decrees 1075 
and 822 respectively. As a member of the Andean Community, Peru 
has also internalised into its jurisdiction Community Decision 486, 
which sets out industrial property rules, and Decision 351, which 
addresses author’s rights.

Industrial property is deemed to include patents, trademarks, 
utility models, industrial designs and geographical indications. These 
industrial property rights are contingent on the registration and 
renewals with the National Institute for the Defence of Competition 
and Protection of Industrial Property (INDECOPI ), a centralised 
administrative body.

Author’s rights, however, are automatically granted to the author 
by virtue of his or her creation of artistic or literary work. After the 
creation of a copyrightable work, moral and economic rights are 
gained. Moral rights are inalienable, unattached, imperceptible and 
unrenounceable. This is different from common law understanding. 
For example, it is impossible to ghostwrite a novel and assign owner-
ship rights to another under Peruvian law. Economic rights concern 
the author’s exclusive right to exploit the work for financial gain and 
so allow for his or her distribution, licensing and transferral of the 
work for these purposes. In the area of author’s rights, Peru imposes 
TRIPs plus regulations, granting protection to the works for 70 years 
from the author’s death, not the 50 years stated.

2 Responsible authorities
Which authorities are responsible for administering IP legislation?

The administration of intellectual property rights is overseen by 
INDECOPI from the moment of application, assessment, eventual 
granting of protection for industrial property and the defence and 
protection of author’s rights. INDECOPI is a multifaceted adminis-
trative body, which also covers anti-competitive corporate behaviour 
and consumer protection. It also sustains administrative litigation, 
with an appellate process at two levels, whereafter an appeal for 
judicial review is possible.

3 Proceedings to enforce IP rights
What types of legal or administrative proceedings are available for 
enforcing IP rights?

The administrative proceedings with regard to industrial property are 
primarily based with INDECOPI, with the possibility of progression 
on to the Peruvian judicial system if no resolve is found through 
contentious administrative actions. Proceedings generally arise in the 

course of receiving opposition to industrial property applications. In 
the contentious cases of existing third party infringements on reg-
istered rights on trademarks, INDECOPI allows for lawsuits to be 
submitted with the distinctive signs direction.

With regard to infringements of author’s rights caused by genu-
inely copyrightable work, all claims must be submitted to INDECOPI 
and follow the same administrative procedure unless there has been 
a violation of rights that is classified in the Peruvian Criminal Code 
whereby the applicant can circumvent the administrative process 
and proceed to the criminal courts. Despite mentioning above that 
author’s rights are legally automatic, INDECOPI also administers the 
Author’s Rights Registry.

4 Remedies 
What remedies are available to a party whose IP rights have been 

infringed?

With regard to industrial property and author’s rights, in the adminis-
trative field, INDECOPI has the power to impose preventative meas-
ures (like preventative confiscation or prevent imports on infringing 
goods), as well as sanctions and fines.

In the criminal field, certain infringements are also considered 
criminal offences under the Peruvian Criminal Code. These include 
unauthorised product use (article 222), and unauthorised sale or use 
of industrial models (article 223).

5 Competition and abuse of IP rights
What consideration has been given in legislation or case law to 

competition in the context of IP rights, and in particular to any anti-

competitive or similar abuse of IP rights? 

The abuse of intellectual property rights is considered in the Legisla-
tive Decree 1034 – Repression of Anti-Competitive Conduct Law. 
The sections specifying author’s rights and industrial property in this 
law prohibit the use of protected intellectual property in the deceptive 
representation of products, origins and companies to other agents of 
trade and that may induce an error on their part. It also considers 
acts of gaining benefits from an undue exploitation of another’s repu-
tation and the implied use of intellectual property in the usurping of 
a protected reputation.

However, Decree 1034 also sanctions abuse of dominance within 
the market, resulting in a contentious area between intellectual prop-
erty rights being used in anti-competitive activities.

6 Remedies for deceptive practices
With respect to trademarks, do competition or consumer protection 
laws provide remedies for deceptive practices in addition to traditional 
‘passing off’ or trademark infringement cases?

It is a direct offence under Peru’s anti-competitive trade legisla-
tion to exploit the similarity between products or services of unre-
lated third parties with the purposes of gaining benefits in trade. 
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This is the Peruvian civil law parallel to the tort of ‘passing off’ in 
some other jurisdictions. The remedies for abusing similarities in the 
reputation of products and goods include, preventative measures, 
sanctions, and specific actions imposed by INDECOPI.

7 Technological protection measures and digital rights management
With respect to copyright protection, is WIPO protection of 
technological protection measures and digital rights management 
enforced in your jurisdiction? Does legislation or case law limit the 
ability of manufacturers to incorporate TPM or DRM protection limiting 
the platforms on which content can be played? Could TPM or DRM 
protection be challenged under the competition laws?

In Peru, there are effective technological measures under Legisla-
tive Decree 1076, which establishes that such effective technologi-
cal measures are hardware devices or software that an author or 
rights holder may include in his or her work for the purposes of the 
user to prevent bad use or exploitation of such work. Violation of 
these effective, technological measures is considered a violation of 
copyright.

The rule allows a user to avoid such effective technological meas-
ures without implying a violation of the author’s rights in cases like 
engineering activities for interoperability of computer systems.

8 Industry standards
What consideration has been given in legislation or case law to 
the impact of the adoption of proprietary technologies in industry 
standards?

According to Decision 486, it is possible to grant a compulsory pat-
ent at the expiry of a period of three years following a patent grant, 
or of four years following the application for a patent, whichever is 
longer.

The enforcement authority who may grant this compulsory 
licence is the competent national office, which is INDECOPI in Peru’s 
case, mainly for the industrial manufacture of the product covered 
by the patent or for full use of the patented process at the request of 
any interested party.

It is important to note that this applies only if, at the time of the 
request, the patent has not been exploited in the member country in 
which the licence is sought, or if the exploitation of the invention has 
been suspended for more than one year.

INDECOPI will not grant compulsory licences if patent owners 
are able to give valid reasons for their failure to act, which may be 
reasons of force majeure or an act of God.

In this sense, a compulsory licence shall be granted only if, before 
applying for it, the proposed user has made efforts to obtain a con-
tractual licence from the patent holder on reasonable commercial 
terms and conditions and that such efforts were not successful within 
a reasonable period of time.

Competition

9 Competition legislation 
What legislation sets out competition law? 

Peru’s competition law legislation is set by Legislative Decree 1034, 
the Law for Anti-competitive Behaviour and defines anti-competitive 
behaviour as well as granting the power to suppress such behaviour, 
while Legislative Decree 1044, the Law for Unfair Competition, 
regulates unfair competition.

The objective of these laws is to ban and penalise anti- 
competitive behaviour in order to promote economic efficiency in 
the markets for consumer welfare. It also applies to any person who 
bid for or demanded market goods or services or whose partners or 
members performed this function and includes carrying the manage-
ment, direction or representation of these subjects of the law to the 
extent that they have been involved in the planning, implementation 
or enforcement of the administrative offence.

In conclusion, the current norm penalises acts or behaviour that 
limit, restrict or distort competition or constitute an abuse of a domi-
nant position.

This only refers to the control of behaviour and there are no pro-
visions on the regulation of the market structure, with the exception 
of the electricity sector (special rule).

10 IP rights in competition legislation
Does the competition legislation make specific mention of IP rights?

Yes. Articles 9.2 and 10.2 of Legislative Decree 1044 explicitly out-
line that specifically confusing behaviour and the exploitation of 
third party reputations, respectively, may also be considered within 
the area of intellectual property. 

In the first case, it should be noted that the confusion by improp-
erly associating between activities, products, facilities and benefits 
generates anti-competitive conduct. For example, one can create a 
direct confusion when the consumer cannot differentiate between 
two goods or services that are introduced to the market by different 
economic agents.

In the second case, it is understood that by exploiting the reputa-
tion of others when something is placed on the market at the expense 
of brands that have been granted in favour of another can be an 
infringement of intellectual property.

11 Review and investigation of competitive effect
Which authorities may review or investigate the competitive effect of 
conduct related to IP rights?

INDECOPI is the sole administrative entity that facilitates the proper 
functioning of the market to the benefit of citizens, consumers and 
businesses through consumer protection, prevention and control 
practices that restrict free and fair competition and the protection of 
intellectual property in Peru.

In the specific case of unfair competition, INDECOPI have the 
Audit Commission for Unfair Competition, which is an administra-
tive body responsible for ensuring compliance with the rules against 
unfair competition among economic concurring in the market.

On the other hand, in the case of free competition, INDECOPI 
has the Commission for the Defense of Free Competition, an admin-
istrative body with the technical and functional compliance office of 
Legislative Decree No. 1034, the Law on Suppression of Anti-com-
petitive Conduct, Law No. 26876, the Anti-monopoly Law and the 
electricity sector oligopoly.

12 Competition-related remedies for private parties
Do private parties have competition-related remedies if they suffer 
harm from the exercise, licensing or transfer of IP rights?

The Commission of the Repression of Unfair Competition may 
impose precautionary measures such as preventive confiscation and 
storage or immobilisation of products, labels, packaging and adver-
tising material in addition to adopting the necessary measures to pre-
vent customs authorities letting such products to enter the country.

When dealing with complaints of unfair competition, economic 
warnings or sanctions may be imposed. Also, corrective measures 
may be issued to restore fair competition in the market. These include 
prohibition of the act, confiscation or destruction of products and 
packaging labels, temporary closure of the offending party and the 
correction of incorrect information, among other things.

13 Competition guidelines
Has the competition authority issued guidelines or other statements 

regarding the overlap of competition law and IP?

Yes. Each commission has published guidelines for the proper func-
tioning of the market, with the purpose of fair and honest compe-
tition generating welfare for all. Each guideline has a review and 
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description of the regulation (in some cases article by article) of 
each sector, with examples and practical cases resolved by each 
commission.

14 Exemptions from competition law
Are there aspects or uses of IP rights that are specifically exempt from 

the application of competition law?

No. The Law of Repression of Unfair Competition specifies that 
the misuse of property protected by intellectual property rules are 
embodied in acts of confusion or unfair exploitation of reputation.

In the same sense, Legislative Decree 1075, which approves 
the additional provisions established by Decision 486, the Com-
mon Intellectual Property Regime, states that allegations of unfair 
competition in the way of confusion and exploitation of another’s 
reputation that refer to an element of the registered industrial prop-
erty or well-known logos or trade names, that are registered or not, 
are the exclusive responsibility of the competent national authority 
in the field of industrial property, as appropriate, provided that the 
complaints are filed by the owner of the rights.

In the same way, industrial property bodies are competent to deal 
with allegations of unfair competition in the way of confusion and 
exploitation of another’s reputation, which include items of indus-
trial property and elements that constitute no industrial property 
rights relating to the use of an industrial property element.

15 Copyright exhaustion
Does your jurisdiction have a doctrine of, or akin to, ‘copyright 

exhaustion’ (EU) or ‘first sale’ (US)? If so, how does that doctrine 

interact with competition laws, for example with regard to efforts 

to contract out of the doctrine, to control pricing of products sold 

downstream and to prevent ‘grey marketing’?

Yes. The DL 822 provides that in the authorised marketing of copies 
(with copyrighted works) by sale or other transfer of ownership, the 
owner of the economic rights may not oppose resale thereof.

16 Import control
To what extent can an IP rights holder prevent ‘grey-market’ or 

unauthorised importation or distribution of its products?

The holder of intellectual property rights has exclusive rights to 
authorise or prohibit the entry into the country by any means, includ-
ing transmission of analog or digital copies, of a work that has been 
reproduced without authorisation of the right holder.

The holder can suspend the free movement of such copies at 
the border, but there is no effect on copies that are part of people’s 
personal baggage.

In this sense, the holder of intellectual property rights, in its 
complaint for infringement, may request the measure prohibiting 
the import or export of infringing products.

17 Competent authority jurisdiction
Are there circumstances in which the competition authority may have 

its jurisdiction ousted by, or will defer to, an IP-related authority, or vice 

versa?

Since INDECOPI is a specific administrative body created to protect 
intellectual property rights as well as monitor anti-competitive trade, 
no such recurrence is foreseeable.

Merger review

18 Powers of competition authority 
Does the competition authority have the same powers with respect 

to reviewing mergers involving IP rights as it does with respect to any 

other merger?

In Peru there is no merger law, therefore, authorities are not entitled 
to review or control mergers.

19 Analysis of the competitive impact of a merger involving IP rights
Does the competition authority’s analysis of the competitive impact of 

a merger involving IP rights differ from a traditional analysis in which IP 

rights are not involved? If so, how?

Since there is no merger law, we cannot note any analysis.

20 Challenge of a merger
In what circumstances might the competition authority challenge a 

merger involving the transfer or concentration of IP rights?

Since there is no merger law, we cannot note any challenge.

21 Remedies to alleviate anti-competitive effect
What remedies are available to alleviate the anti-competitive effect of 

a merger involving IP rights?

In the field of the patents, according to the Decision 486, it is possible 
to grant a compulsory patent, but with the observations indicated 
in question 8.

Specific competition law violations

22 Conspiracy
Describe how the exercise, licensing, or transfer of IP rights can relate 

to cartel or conspiracy conduct.

Agreements between actual or potential competitors to fix prices, 
allocate market shares or to restrict output are considered as absolute 
monopolistic practices that are, per se, illegal.

23 (Resale) price maintenance
Describe how the exercise, licensing, or transfer of IP rights can relate 

to (resale) price maintenance.

In Peru there is no price control, but the pricing concentration of 
a specific business sector is forbidden in the way of ‘naked price 
agreements’ (ie, price fixing by a group of companies without a trade 
integration agreement, like a business cooperation agreement).

On the other hand, in the case of goods purchased by final con-
sumers, there is no restriction on pricing in the resale of such goods, 
likewise in the case of resale of goods with intellectual property 
rights.

Acquisition and merger control – competition

24 Exclusive dealing, tying and leveraging
Describe how the exercise, licensing, or transfer of IP rights can relate 

to exclusive dealing, tying and leveraging.

The law establishes that it is considered as an act of abuse of domi-
nant position in the market to establish, impose or suggest exclusive 
distribution or sale contracts, non-compete clauses, or the like, that 
are unjustified. In these cases, the competent administrative author-
ity shall consider whether or not such an action in a particular case 
is justified or not.
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25 Abuse of dominance
Describe how the exercise, licensing, or transfer of IP rights can relate 

to abuse of dominance.

It is considered as an act of abuse of dominant position in the market 
to establish, impose or suggest exclusive distribution or sale con-
tracts, non-compete clauses, or the like, that are unjustified.

26 Refusal to deal and essential facilities
Describe how the exercise, licensing, or transfer of IP rights can relate 

to refusal to deal and refusal to grant access to essential facilities.

The concept of essential facilities in the context of behaviour involv-
ing a refusal of treatment is a concept that was first mentioned in a 
legal dispute between the Cable CAB company and the Electrocentro 
company in 2002.

In that case, a cable television company, in order to build its 
network, needed to lease poles from an electricity distribution com-
pany, who refused their leasing. In response, the cable company filed 
a complaint for abuse of dominant position against the electric dis-
tribution company, which was eventually sanctioned by unjustified 
refusal of treatment.

Remedies

27 Remedies for violations of competition law involving IP
What sanctions or remedies can the competition authority or courts 

impose for violations of competition law involving IP?

Complementing the sanctions mentioned in the development of ques-
tion 12 applicable to this case, economic sanctions in these cases can 
be classified as minor, serious or very serious, determining in each 
case the imposition of certain fines.

It is important to note that repetition is punished, which means 
that the second sanction will be no less than the first.

In the specific case of corrective means, the authority may order 
the cessation of the activity in question and the obligation to hire and 
end non-compliance with anti-competitive contractual clauses.

28 Competition law remedies specific to IP
Do special remedies exist under your competition laws that are 

specific to IP matters?

In these cases it has been established that sanctions, which may be 
warnings or fines, as well as the obligation of cessation of use of 
intellectual property element may be imposed.

29 Remedies and sanctions
What competition remedies or sanctions have been imposed in the IP 

context?

In the case of Sociedad Químico Industrial Paracas and Grupo Tor-
visco, INDECOPI said that the fact that a company wants to register 
a distinctive sign that is similar to a trademark that has been regis-
tered in favour of another, is not an act of unfair competition. This 
criteria was adopted by Resolution No. 1853-2011/TPI-INDECOPI 
of file No. 376288-2008.

30 Scrutiny of settlement agreements 
How will a settlement agreement terminating an IP infringement 

dispute be scrutinised from a competition perspective?

In the case of trademarks, one company can give permission to 
another for use and registration of a similar trademark to their’s by, 
for example, an agreement of coexistence on the market, but if the 
administrative authority determines that the new sign is confusing 
and harms consumers, they can prohibit the registration of the sign 
and disregard the coexistence agreement.

On the other hand, in cases of complaints of infringement or 
violation of intellectual property related to unfair competition, it is 
possible for the parties to reach a settlement agreement before the 
authority issues the final decision on the complaint.

Ruddy Medina Plasencia rmedina@iriartelaw.com

Miró Quesada 191, office 510 Tel: +51 1 427 0383 

Cercado de Lima Fax: +51 1 427 0383 

Lima 1 www.iriartelaw.com 

Peru

The free trade agreement between Peru and the United States has 
implemented a data protection test new to Peru. In fact, article 
16.10.2 (a) establishes that:

‘If a Party requires, as a condition for approving the 
marketing of a pharmaceutical product that utilises a 
new chemical entity, the submission of undisclosed test 
or other data necessary to determine whether the use 
of such products is safe and effective, the Party shall 
protect against disclosure of the data of persons making 
such submissions, where the origination of such data 
involves considerable effort, except where the disclosure 
is necessary to protect the public or unless steps are 
taken to ensure that the data are protected against unfair 
commercial use’.

On the other hand, the Committee of Consumer Protection and 
Regulatory Bodies of the Peruvian Congress interpret the following 
bills:
•	 	Bill	No.	972-/2011-CR	that	proposes	that	INDECOPI institute a 

check before the merger and acquisition process; and
•	 	incorporating	Bill	No.	01061/2011-CR	that	proposes	

including article 242-A of the Penal Code relating to the law 
criminalising cartel that is to the detriment of users and 
consumers.

Update and trends
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In fact, as part of the process of any such complaint, the author-
ity convenes the parties to a conciliation hearing. If the parties reach 
an agreement in this settlement hearing, the complaint procedure 
ends.

Economics and application of competition law

31 Economics 
What role has economics played in the application of competition law 

to cases involving IP rights?

Peru’s Legislation On Industrial Property Rights (Decision 486), 
establishes the following intellectual, property-linked, unfair trade 
practices:
•	 	any	act	that,	by	any	means	whatsoever,	is	capable	of	causing	con-

fusion with respect to the business, goods, or industrial activity 
of a competitor;

•	 	false	affirmations	made	in	the	course	of	trade	that	are	capable	
of discrediting a competitor’s business, goods, or industrial or 
commercial activity; or

•	 	indications	or	affirmations	whose	use	in	the	course	of	trade	may	
mislead the public with regard to the nature, method of manu-
facture, characteristics, usefulness, or quantity of the goods in 
question.

32 Recent cases 
Have there been any recent high-profile cases dealing with the 

intersection of competition law and IP rights?

Yes. In recent years, in the case known as the ‘Beer Wars’ in which 
companies Unión de Cervecerías Backus y Johnston and Compañía 
Cervecera Ambev Perú disputed the using of beer bottles after the 
registration application of the ‘bottle-dimensional shape’ as a prod-
uct brand by Backus for class 32 of the International Classification. 
AmBev filed an opposition to that request for registration claiming 
that the sign lacks distinctiveness because it is a usual form of pack-
aging. In that sense, this shape of bottle is free to use and bottles 
should be differentiated only according to the label on each bottle, 
not the bottle itself.

In the first instance, the request was granted to Backus. However, 
on appeal, the Court of Intellectual Property INDECOPI reversed 
this decision.

The court found that the sign lacks distinctiveness, since it is 
a way to distinguish featureless beers, cannot identify a particular 
commercial origin or differentiate the product that it was intended 
to distinguish.

This case is part of a group of cases between these two enter-
prises in the field of intellectual property and unfair competition for 
the free use of Backus’s bottle in the Peruvian market by other beer 
companies.
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